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Contact: Sarah Wolf, FOR IMMEDIATE RELEASE
Communications Director September 10, 2012
512/474-2436

Sarah.Wolf@TDCAA.com

TEXAS PROSECUTORS SET THE RECORD STRAIGHT
ON PROSECUTORIAL MISCONDUCT

Prosecutors’ Association Identifies Flaws in Past Research, Makes
Recommendations for Avoiding Wrongful Convictions

AUSTIN, TEXAS (September 10, 2012) — Today, the Texas District and County Attorneys
Association (TDCAA) released a ground-breaking report on prosecutorial misconduct that
recommends ways in which prosecutors and others in the criminal justice system can prevent
future wrongful convictions. TDCAA is the professional association for prosecutors in Texas and
is the largest statewide association of prosecutors in the nation.

The prosecutors’ report, entitled “Setting the Record Straight on Prosecutorial
Misconduct,” is the result of eight months of painstaking research by select members of TDCAA.
The goal of the project was to delve into the factors that have contributed to wrongful convictions
in Texas and identify steps that prosecutors and their association could take to avoid future errors
and improve criminal justice outcomes. Although originally designed to study emerging research
related to forensic science and other investigative techniques, the report changed its focus after the
release in March 2012 of a “study” by the Northern California Innocence Project that ¢laimed to
identify 91 instances of egregious prosecutorial misconduct over a five-year period in Texas that
had gone unsanctioned by authorities.

“The number of stories claiming prosecutorial misconduct seemed to be on the rise, but
there was very little objective analysis of the issue,” said Joe Shannon, Tarrant County Criminal
District Attorney. “As the professional association for prosecutors in Texas, we thought it was
important to determine the truth before anyone acted rashly in response to those headlines.”

TDCAA'’s review of the Innocence Project’s work in this area found it to be replete with
errors, inconsistencies, and incomplete legal research. For instance, almost a dozen of the 91 cases
cited by the Innocence Project as involving prosecutorial misconduct involved no actual
misconduct or errors by the prosecutor. In fact, several of the court opinions in those cases
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specifically approved of the prosecutor’s conduct! It turned out that the vast majority of the listed
cases involved minor, unintentional, or harmless trial errors that did not violate the defendant’s
rights, impact the outcome of the case, or demonstrate any systemic problems. That left about six
cases—out of a potential pool of more than four million criminal cases pending during the same
period—in which a prosecutor arguably engaged in deliberately dishonest or fraudulent conduct
that produced an unjust result.

“Texans should be reassured to know that true prosecutorial misconduct is incredibly rare
in Texas,” said Kenda Culpepper, Rockwall County Criminal District Attorney. “However, even a
single act of intentional misconduct is one too many, and our profession is dedicated to stopping it
from happening in the future. We hope this report is a step in that direction.”

After reviewing the claims made by the Innocence Project, TDCAA went a step further and
examined the underlying causes of the rare reversals for misconduct. The results of this project led
to 10 findings and recommendations intended to guide prosecutors, their association, and policy-
makers at large in preventing errors in the criminal justice system. Some of these suggestions,
such as training on the use of modern eyewitness identification procedures, are already underway.

Perhaps the most important finding from that review was the prevalence of (frequently
unintentional) failures to turn over evidence through the discovery process that might be favorable
to the accused. Fortunately, a subsequent survey of current practices in Texas shows that most
prosecutors have changed their internal procedures to help ensure that defendants get the
information to which they are entitled.

“It’s important for anyone advocating for changes to recognize that many wrongful
convictions from the 1980s and 1990s were the result of policies or practices that are no longer
used,” said W. Lee Hon, Polk County Criminal District Attorney and current president of TDCAA.
“It wouldn’t make sense to base transportation policy decisions in 2012 on traffic patterns from
1992, and that common-sense rule of thumb applies to criminal justice policy as well.”

Contrary to the Innocence Project’s claims of inadequate oversight of Texas prosecutors,
recent history also shows that prosecutors are accountable for their actions in numerous ways. The
report lists specific examples of these checks and balances being used in Texas, and it also
explains the legal and fiscal importance of maintaining prosecutorial immunity. The report further
recommends increased funding for all facets of the criminal justice system to ensure that justice is
never denied a victim, a defendant, or the public due to inadequate resources.

#H#

The full report can be accessed online at http://www.tdcaa.com/reports/setting-the-record-straight-
on-prosecutor-misconduct. For more information about this topic or to schedule an interview,
please call Sarah Wolf at 512/474-2436 or email her at Sarah. Wolfi@tdcaa.com.
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